To 

Shri Chaudhary Birender Singh
Minister of Rural Development 

Government of India

New Delhi                                                                                                                                    May 23rd 2016

Dear Shri Chaudhary Birender Singh ji,


We write this letter with reference to the Orders of the Hon’ble Supreme Court dated 11th May 2016 and 13th May 2016, in the Public Interest Litigation Swaraj Abhiyan versus Union of India [Writ Petition (C) No. 857 of 2015]. The Orders have detailed directions with respect to drought declaration, drought mitigation and management, The National Food Security Act (NFSA), the Mahatma Gandhi National Rural Employment Guarantee Act (MGNREGA) and related issues such as provision of fodder, drinking water and crop damage compensation and insurance. However, this letter focuses on the Order dated 13th May 2016related to the MGNREGA (MGNREGA Order). 

We are also writing to the Union Minister of Finance, as the observations and directives of the Court have confirmed that one major bottleneck in the implementation of the MGNREGA has been the failure to ensure adequate and timely release of funds. We understand that issues like timely payment of wages, payment of minimum wages and payment of compensation for delay in wage payments are partially dependent on timely releases and approvals from the Ministry of Finance. However, the Ministry of Rural Development is responsible for implementation of the MGNREGA and for ensuring that legal requirements are carried out. We have therefore written to both the Ministries that play a role. We have written to the Prime Minister and other senior leaders of the Government in the past but have failed to even receive a response. We hope that the Hon’ble Supreme Court’s MGNREGA Order will be duly obeyed and will result in immediate and appropriate action from your Ministry and the Government. 
We use this opportunity to draw your immediate attention to the following observations, orders and issues highlighted by the Hon’ble Supreme Court in the MGNREGA Order. 
The Hon’ble Court stresses the need to implement the MGNREGA in letter and spirit by reminding the Central Government of the importance of the MGNREGA and the duty and responsibility of the Central Government in properly implementing this law. The Hon’ble Supreme Court observed “Since the NREG Act is a social welfare and social justice legislation the Government of India must ensure that its provisions are faithfully implemented by all concerned.”
The MGNREGA Order has only confirmed what all of us have known and repeatedly conveyed to you and the Government - that the shortage of funds for the MGNREGA has resulted in immense suffering for MGNREGA workers across the country. The fact that for the financial year 2015-16 there was a pending liability that exceeded Rs 12,000 crores has implications that are hard to imagine. The Hon’ble Court observed “It is admitted that for the financial year 2015-16 there is an existing wage and material component liability in excess of Rs.12,000 crores. While a request was made (by the MoRD) for the release of Rs 5000 crores, to the Ministry of Finance, what was in fact released is only Rs. 2,000 crores. There is therefore a tacit admission that the Ministry of Finance does not release funds in adequate amounts or in time for the effective implementation of the Scheme.”
The Hon’ble Court has tried to outline the minimum amount that the Central Government will release in the year 2016-17 even as per the “agreed labour budget” and the norms of release in the first and second tranches after clearing pending liabilities. The Hon’ble Court observed “With reference to FY 2016-17 the Union of India states in the fourth affidavit filed on or about 11th April, 2016 that an amount of Rs.11,030 crore will be released to the States within one week subject to certain conditions and the release will take care of the pending wage liability of Rs.7,983 crore (as on 31st March, 2016) pertaining to FY 2015-16. This is a clear admission on the part of Government of India that huge amounts remain unpaid towards wages The unfortunate part is that an amount of Rs.2,723 crore from this is with respect to 10 drought affected States where the unemployed perhaps need their wages the most.”

“The Union of India has also stated in the fourth affidavit that an amount of Rs. 3,047 crore will be released to the States for implementing the Scheme in April 2016 and that this amount would be inclusive of both the wage and material components. In terms of the Master Circular (2016-17) the first tranche of the “agreed to” Labour Budget is required to be released in April 2016 (for the period ending in September). In terms of paragraph 7.1.2 of the Master Circular the release would be made after adjusting for unspent balance available with the Districts/States and considering the pending liabilities if any.7 As is apparent from the fourth affidavit filed by the Government of India the possibility of any unspent balance perhaps does not exist but what does exist is the pending liabilities. Therefore, the amount that is released in the first tranche would actually be much less than the required amount for the first six months of the financial year since the pending liabilities themselves are more than Rs. 12,000 crore. Clearly the implementation of the Scheme in the first six months of the financial year 2016-17 would begin with a deficit and the actual amount required for the first six months of the financial year (even as per the “agreed to” Labour Budget) would not be fulfilled. In our opinion, this is hardly any encouragement to persons willing to take advantage of the Scheme.”

“We are informed by the Joint Secretary that the Labour Budget for 2016-17 is calculated on 314 crore person days of employment. This has been scaled down by the Empowered Committee and the “agreed to” Labour Budget for 2016-17 is calculated on 217 crore person days of employment. Therefore, (roughly) only 70% of the Labour Budget is accepted by the Empowered Committee based on the past performance of the States. On this basis, (roughly) about Rs. 20,000 crores ought to be released by the Government of India in the first tranche towards financial implementation of the Scheme. The amount actually released is only Rs.3047 crores. The implicit assurance is that the balance amount of about Rs. 17,000 crores will be made over the States in June, 2016 in the second installment of the first tranche after the annual budget is approved by Parliament. We can only wait and hope.”

The specific directions of the Hon’ble Supreme Court as follows: 

1. States and Centre must prepare and approve realistic labour budgets that do not cause a fund shortage

The Hon’ble Court has also directed the State Governments to prepare realistic budgets and the Central Governments to make adequate releases which would enable workers to get work without the constraint of a fund squeeze. 

“The State Governments ought to present a realistic budget which should then be pragmatically considered by the Empowered Committee. This procedure will avoid any unnecessary controversy between the State Governments and the Government of India about the release of funds under the Scheme.”

2. Adequate and timely release of funds


The Hon’ble Court makes it absolutely clear that there should be neither a situation where people don’t get work, nor should there be a repeat of the situation of the preceding years where there are pending liabilities for labour or material payments. The Hon’ble Court expressed inability to “appreciate the unconscionable delay on the part of the Government of India in the release of funds both under the wage component as well as under the material component.”
“2. The Government of India is directed to release to the State Governments adequate funds under the Scheme in a timely manner so that the ‘workforce’ is paid its wages well in time. It is regrettable that the pending wage bill for 2015-16 was cleared only during the pendency of this petition. The Government of India must shape up in this regard.”
3. Payment of Minimum Wages


The shortage of funds affects the fundamental rights of workers in many ways. Due to the position of the finance Ministry, MGNREGA workers are not being paid even minimum wages in many states. 

In Sanjit Roy v. State of Rajasthan6 6 (1983) 1 SCC 525 W.P. (C) No. 857 of 2015 Page 15 of 26 this Court held that providing labour for less than the minimum wage amounts to forced labour and as such violates of Article 23 of the Constitution. It was said by Justice Bhagwati as follows:

“…where a person provides labour or service to another for remuneration which is less than the minimum wage, the labour or service provided by him clearly falls within the meaning of the words “forced labour” and attracts the condemnation of Article 23. Every person who provides labour or service to another is entitled at the least to the minimum wage and if anything less than the minimum wage is paid to him, he can complain of violation of his fundamental right under Article 23 and ask the court to direct payment of the minimum wage to him so that the breach of Article 23 may be abated.”

The Government continues to pay MGNREGA workers wages at a rate lower than the state minimum wages in many states, despite the Supreme Courts unequivocal position and an assurance from the Union Rural Development Minister in Parliament that the recommendations of the Mahendra Dev Committee had been accepted and MGNREGA workers would now get a wage rate, no less than the State Minimum wage. 
On 3rd December 2015 Minister Rural Department said in the Lok Sabha: “As far as the second question which is about wage increase is concerned, the matter was under consideration. We have appointed one Committee headed by Shri Mahendra Pradhan. That Committee has sent the report and we have accepted that report. What we have said is that wherever the agricultural wage rate has been fixed by a State, it should be the rate of wage under MGNREGA in that particular State. For that, we would be asking Rs. 2,000 crore more from the Finance Ministry so that the wage rate will be according to the agricultural wage rate of that particular State.”
Unfortunately even this assurance seems to have been violated and workers continue to get less than minimum wages in violation of Article 23.

4. Directions to pay compensation for delay in payment of wages

Even the lower wage level is being paid with huge delays and necessary compensation for delay in payment of wages is not being adhered to. Unjustified delays, the Hon’ble Court has held, are a violation of the fundamental rights of people and amount to forced labour.  

“It is quite clear, and there is no worthwhile justification forthcoming from the learned Additional Solicitor General, that delay in payment of wages acts as a disincentive to those persons who are intending to take the benefit of the Scheme. We have not been given any explanation whatsoever why a person would want to work without wages or at least work with an uncertainty in timely receipt of wages. It just does not stand to reason.”
Given this completely unjustified situation that people are having to work “with an uncertainty in timely receipt of wages.” the Court has directed that at least the compensation for delayed payment of wages be paid to all those workers whose wages have been delayed beyond 15 days. 

“We are quite pained to note that the Government of India has made no provision for this compensation while releasing the wages for 2015-16 of Rs. 7,983 crores. This is extremely unfortunate and certainly does not behove a welfare State in any situation, more so in a drought situation. Social justice has been thrown out of the window by the Government of India.”
“The Government of India is directed to ensure that compensation for delayed payment is made over to the workers whose wages have been delayed beyond 15 days as postulated by paragraph 29 of Schedule II of the NREG Act and the Guidelines for Compensation formulated pursuant thereto.”


We would like to strongly state that under these circumstances, nothing would be worse than if the Government once again decides to cause further distress to workers by using the clearly unconstitutional excuse of inadequate availability of funds. An analysis of the pending compensation for the years 2014-15 and 2015-16 drawn from the official web site shows that over 95% of the pending  compensation has not been paid to the workers under the pretext of lack of availability of funds. We hope that the Government will pay the compensation for both these years immediately, and not allow the lack of funds to be used as an excuse in the future.
5. 50 additional days of work to be provided in drought affected states 

“With regard to implementing and extending the Scheme for an additional 50 days in drought affected States (over and above the guarantee of 100 days) we are informed by the Joint Secretary that in the drought affected States, employment is guaranteed for 150 days in a year and funds will be made available to every household whose adult members volunteer to do unskilled manual work under the Scheme. The extension of the Scheme for a period of 50 days over and above 100 days is therefore now not an issue.”

We would like to point out that despite assurances by the Minister Rural Department that the decision had already been taken to make this extension, and despite the assurances of the Government in court, no orders have been issued as yet. The argument that a fresh process of declaring drought in the new calendar year has to be gone through was the specific point of contention in the Hon’ble Supreme Court when the Government made its assurance. We also want to point out that people plan their year only when they are aware of their full entitlement. We therefore strongly urge that the 150 day notification be issued for all drought hit states immediately and extra money be allocated for the 50 additional days. 

6. The need “to make all efforts” to capture demand 

Finally, the Hon’ble Court makes it clear that both the State and Central Governments need to be proactive about capturing demand and providing work and timely wages to people in a campaign mode. This is what is expected of the administration at all times, but especially during this acute crisis brought on because of the drought.  

“Both the State Governments and the Government of India are directed to make all efforts to encourage needy persons to come forward and take advantage of the Scheme. A success rate below 50% is nothing to be proud of.”

In pursuance of the MGNREGA Order of the Hon’ble Supreme Court of India, we request you to immediately: 

a. Release the remaining part of the 1st tranche for 2016-17 where the release from the Central Government should be no less than Rs 17000 crores
b. Issue a notification for 150 days work in drought affected states as assured by the Government. A drought notification cannot officially end with the calendar year. Additional funds should be allocated to honour the additional entitlement of 50 days. 
c. Order the payment of compensation for the delay in payment of wages beyond 15 days
d. Issue a fresh notification that ensures workers in all states are paid no less than the state minimum wage
e. Run a proactive campaign and enable and monitor the States to capture demand. The State and Central Governments must ensure people get work immediately and have no difficulty in getting their annual quota of 100 or 150 days of work and get paid within 15 days.

Many of us are working to better implement the MGNREGA Act in rural areas in different parts of the country. We hope you will act quickly and decisively on the very important Order of the Hon’ble Supreme Court. We look forward to seeing the Finance Ministry providing the resources required to meet the directions of the Court and the provisions of the law. 

With regards,

Yogendra Yadav, Swaraj Abhiyan 
Aruna Roy, Mazdoor Kisan Shakti Sangathan 

Abhay Kumar, Grakoos Union

Anuradha Talwar, Paschim Banga Khet Majoor Samity

Arundhati Dhuru, National Alliance PM
Biraj Patnaik, Centre for Equity Studies
Dipa Sinha, Ambedkar University, Delhi

Harsh Mander, Centre for Equity Studies

Kavita Srivastava, Right to Food Campaign and PUCL
Jayati Ghosh, economist, Jawaharlal Nehru University 

Neeta Hardikar, Anna Suruksha Adhikar Abhiyan, Gujarat
Nikhil Dey, Soochna evum Rozgar Adhikar Abhiyan and MKSS

Richa Singh, Sagatin Samooh, Uttar Pradesh

Smita Gupta, Convenor, Economic Cell, AIDWA

