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Abstract
There is no denying the fact that human life iscjneés and in cases of medical negligence,
the judges find it extremely difficult to decide dhe quantum of compensation as the
qguantum is highly subjective in nature, and desihié&ebest efforts of the legislature to enact
certain laws which can somehow provide a frameworkarriving at a quantum, and also
interpretation by the judiciary for so many decadefas not yet been finally settled as to
what should be the method used for determining @ms@tion in cases of medical
negligence. The multiplier method — followed typhgan motor accident cases — provides
certainty but does not often end up in arrivingjat and adequate compensation’. Hence,
the courts rarely follow it in cases of medical Inggnce. A recent case — Kunal Saha —
decided by the Supreme Court in October 2013 ha® @gain raised this extremely
important and unsettled issue for debate and dismus Whatever the quantum of
compensation, does it have any serious financrahny, effect on the erring hospitals and
medical professionals is also debatable. This pap@mines the issues related to just,
adequate and effective compensation in cases ofcalagegligence and provides certain

suggestions.
Keywords:

Compensation, Consumer courts, Discretion, Just addquate, Medical negligence,
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Medical Negligence and Compensation in India: How Much is just and
Effective?

1. INTRODUCTION:

Last year, a casekunal Saha— which had been dragging on in the courts foralrifteen years for award of
adequate and just compensation was finally dedigettie Supreme Court on October 24, 2013, and atrded
a little more than Rs. 6 crores plus intefesthich has been so far the highest compensatien awvarded by
any court in India for medical negligence. Thoubh tawyers for the hospital and the doctors arghatithe
multiplier method should have been used for catmgdacompensation, the Supreme Court was clearthef
view that the method was not suitable for deterngirthe quantum of compensation for medical negtigen

Kunal Saha’s case:

Dr Kunal Saha was a doctor in the United Statescamde to India with his wife, Anuradha, in April9® She
complained of fever and itching and was treatedbysukumar Mukherjee and later at the AMRI hospital
Kolkata. Her condition deteriorated and she wagnato the Breach Candy Hospital in Mumbai, where sh
passed away in May 1998. It was established thettttors and the hospital had been negligent. Kiled

for civil compensation of almost Rs.100 croresha tonsumer court — National Consumer Dispute Redte
Commission (NCDRC) — and after a 15 year legalldatias awarded Rs. Six crores plus interest by the
Supreme Court of India in October 2013.

2. JUST COMPENSATION:

It is difficult to define ‘just compensation,” hower, in Sarla Verma’'scasé the Supreme Court discussed it
with a lot of clarity and precision. However, itlls open to interpretation. It was observed:

“Compensation awarded does not become 'just cosgiEm' merely because the Tribunal considers
it to be just...Just compensation is adequate conapienswhich is fair and equitable, on the facts and
circumstances of the case, to make good the Id&yad as a result of the wrong, as far as monaey ca
do so, by applying the well settled principles tiglg to award of compensation. It is not intendedé

a bonanza, largesse or source of profit...Assessroéntompensation though involving certain
hypothetical considerations, should neverthelessobgctive. Justice and justness emanate from
equality in treatment, consistency and thoroughmessljudication, and fairness and uniformity ireth
decision making process and the decisidns”

The courts were grappling with serious issues cbsistency. In the same case, the Supreme Caot al
observed that different courts and tribunals indbentry after exercising judicial discretion intefenining the
amount of compensation in an inconsistent mannéictwled to uncertainty and unpredictability, cagsi
anxiety to the claimants and also leaving roomeftitrariness. The Supreme Court emphasised thed thas a
need to have just, fair, and adequate compensitiobserved:

“The lack of uniformity and consistency in awardiegmpensation has been a matter of grave
concern...If different Tribunals calculate compermatiifferently on the same facts, the claimant, the
litigant, the common man will be confused, perpdeaad bewildered. If there is significant divergenc

! Dr. Balram Prasad and others v Dr. Kunal Sahaamather; Supreme Court of India; 24 October 20%3)db

— V. Gopala Gowda, C. K. Prasad, JJ.; Reporte®i82ndlaw SC 696; (2014) 1 SCC 384; 2013 (4) AU8;3
2014 (1) Bom.C.R. 397; 2013 (6) KarLJ 161; 2013NML)J 781; 2013 (4) RCR(Civil) 946; 2013(13) SCALE 1
2 Simple interest at the rate of 6% for about 15yedso amounted to almost Rs. 6 crores, thus makimtotal
sum to be paid as something close to Rs. 12 crores.

% Sarla Verma and Others v Delhi Transport Corporasind Another; Supreme Court of India; 15 ApriD20
Bench: R.V. Raveendran and Lokeshwar Singh PahtaRéported in 2009 Indlaw SC 488; (2009) 6 SCC, 12
(2009) 2 SCC (Cr) 1002; 2009 (3) ACC 708; AIR 2080 3104; 2009 (75) ALR 638; 2009 (3) AWC 2138;
2009 (162) DLT 278; 2010 (2) KLT 802; 2009 (4) MP@8; 2009 (155) PLR 22; 2009 (3) RCR(Civil) 77;
2009(6) SCALE 129; [2009] 5 S.C.R. 1098

* Sarla Verma case, as reported in 2009 Indlaw S g@agraph 8
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among Tribunals in determining the quantum of camspgon on similar facts, it will lead to
dissatisfaction and distrust in the system.”

3. THE MULTIPLIER METHOD:

The strongest argument in favour of the multipiiezthod is that the method ensures uniformity amdistency

in the decisions. The Supreme Court discussedgteat detail irBarla Verma’saesand had laid emphasis on
several earlier decisions — three in particulaz,,\usamm3 Trilok Chandrd, and Charlie® — in which the
multipliers have been determined for the purposmator vehicles law. In a catena of judgments,Sbhpreme
Court of India has decided, particularly for deatbsulting due to no-fault accidents under the maéhicles
law, that the multiplier method is the most suitalbhethod to determine compensation in a prompt and
efficacious manner.

Contrary to the multiplier method, some of the ¢swward lump-sum compensation, which may be pumniti
and exemplary in nature to achieve two purpose®d severy strong signal that such type of caseddvbe
dealt in a very strict manner, and also make abkladequate sum of money for the survivor solifeatan be
led in a reasonable manner in the absence of tteaded. However, awarding a lump-sum amount mag bri
into arbitrariness, which at times may be whimsigatl fanciful, and, therefore, according to oneostlof
thought, it is better to adopt the multiplier methahich ensures a systematic calculation in an ativge
manner.

The Supreme Court had observedisammaase:

“We indicate that the multiplier method is the appriate method, a departure from which can only be
justified ill rare and extraordinary circumstancesd very exceptional cases... Usually in English
Courts the operative multiplier rarely exceeds anaaximum. This will come down accordingly as the
age of the deceased person (or that of the depémdehichever is higher) goes up.”

The multiplier method, primarily, uses two numberghe multiplicand and the multiplier — to arrive &
number, which shall be the compensation. Typicalhe of the numbers — the multiplicand — is thentua of
compensation determined for every year’s loss ofieg minus the amount the victim would have speamt
himself, and the other number — the multiplier -thie difference between the average life, as perlith
expectancy data available, and the age of the dedeminus the number of years for which he would be
unproductive, and also taking into account any rotisé factors of bad health, accident, etc. whigkuld have
shortened the productive age without any negativgribution of the medical negligence. Thus, thdtiplier
used for arriving at the compensation is much letfsmn simply the difference between average agetmnage

at the time of suffering from medical negligence.

For instance, if the loss of earning per year istge average life of a similar person as the dsed is ‘q’, and
the age of the deceased was ‘', then the multipli# not be (g-r) , but much lesser than this len Let the
multiplier shall be ‘s’. In such a case the compgios shall be equal to [p x s] and not [p x (Q}-The number
‘s’ to be used as the multiplier raises seriousdssabout the manner in which it has to be arratedy the
courts.

® Sarla Verma case, as reported in 2009 Indlaw S g@agraph 8

® General Manager, Kerala S.R.T.C v Susamma Thofgs:eme Court of India; 6 January 1993; Bench: M.N.
Venkatachaliah and G.N. Ray, JJ.; Reported in 188w SC 1302; (1994) 2 SCC 176; (1994) SCC (GH;3
1994 (1) ACC 346; 1994 ACJ 1; AIR 1994 SC 1631; A¥94 SCW 1356; JT 1993 (Supp) SC 573; 1994 (3)
KarlLJ 39; 1994 (1) KLT 67; 1993(4) SCALE 643

" UP State Road Transport Corporation vs. Triloki@ha [1996 (4) SCC 362], 1996 Indlaw SC 2879

& New India Assurance Co. Ltd. vs. Charlie [2005)(&CC 720], 2005 Indlaw SC 252

® Susamma Thomas case, as reported in 1993 Indlat88Z; paragraphs 16-17.
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Multiplier as in Davies Case

Courts in India have preferred the multiplier mettes mentioned in tHeavies cas®. It is a landmark and oft-
cited judgment. Lord Wright in 1942 gave the follog/ reasoning:

“The scale must go down heavily against the figateacked if the appellate court is to interfere,
whether on the ground of excess or insufficientyhé case of the appellant, Mrs. Williams, | thih&
judge has awarded a wholly inadequate sum. Theraocisquestion here of what may be called
sentimental damage, bereavement or pain and suffett is a hard matter of pounds, shillings and
pence, subject to the element of reasonable fyttweabilities. The starting point is the amount of
wages which the deceased was earning, the ascantainof which to some extent may depend on the
regularity of his employment. Then there is annestée of how much was required or expended for his
own personal and living expenses. The balancegni# a datum or basic figure which will generally
be turned into a lump sum by taking a certain nundbgears' purchase. That sum, however, has to be
taxed down by having due regard to uncertainties, ifistance, that the widow might have again
married and thus ceased to be dependent, and dkgematters of speculation and doubt. It seems as
if the award of 250I1. was based on something liked-and-a-half years' purchase of the basic figure
This appears to me to be out of all proportion andch too low. | should, after allowing for all
reasonably probable chances of the diminution efltss, accept the figure taken by Luxmoore L.J. of
750l. as being not unfair, and | should increase ttamages recoverable by the appellant, Mrs.
Williams, accordingly. In that respect | shouldcall her appeal. Otherwise the appeal fails in her
case, and it fails entirely in the case of the othgpellant. | agree with the motion proposed bg th
noble and learned Lord on the Woolsack.”

Application in Sarla Verma Case

In 2009, the Supreme Court8arla Verma casepplied the method usedravies caseThe case briefly is as
follows. In 1988, Rajinder Prakash, aged 38 yediex] in an accident with a Delhi transport Corporatus.
At that time he was working as a scientist in thdidn Council of Agricultural Research drawing antidy
salary of Rs. 3402/-and was survived by his wifee¢ minor children, parents and grandfather. ahaly filed

a claim for Rs. 16 lakhs before the Motor Accide@laims Tribunal, which used the multiplier 22 awlarded
about Rs. 6 lakhs with interest. The family appeatethe Delhi High Court which used the multiplegr13 and

a different — higher — multiplicand and awardedtteelmore than Rs. 7 lakhs with interest. Disgewith the
manner the multiplier method was used by the Diligh Court, the family appealed in the Supreme €Cour
After analysing the case in detail, the SupremerCloeld that the multiplicand was correctly detered by the
Delhi High Court, however, the multiplier shouldtrme 13, but should be 15 instead, which increase t
compensation to a little less than Rs. 9 lakhs.

The court followed théaviescase and did not proceed with the multiplier of 22her it used a much lower
number, i.e., 15.

4. MEDICAL NEGLIGENCE AND COMPENSATION

Medical negligence by doctors and hospitals, orstabdished by the trial court, very well conveysattthe
conduct of the medical professionals — doctorspit@sadministration, other hospital staff, etowas not upto
the mark and hence, they must be held liable féicidacy in service, as entailed in the consumeritalndia’?

What was the degree of this deficiency depend$emlegree of negligence, which can either be slighrimal,
or gross. If the negligence was gross, it almostiéis with intentional conduct which may be evenghised
under the criminal law of the country, however, enthe civil law for award of compensation, the mpuan has
to be determined by the consumer courts.

By no stretch of imagination, the court should ahapaltry sum for gross negligence. And, the ssnreie the
other way round — exemplary compensation need @etarded in case of slight or normal negligence.

% Davies and Another, Appellants v. Powell Duffryssiciated Collieries, Limited Respondents; House of
Lords; 27 April 1942; Reported in [1942] A.C. 6ench: Lord Russell of Killowen , Lord MacmillarLord
Wright , Lord Porter and Lord Clauson.

™ As per Lord Wright, in Davies case.

12 Consumer Protection Act, 1986.
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Medical Negligence and the Multiplier Method

There have been arguments made by the lawyershinaame method — multiplier method — should betedb
in case of medical negligence by doctors and halsptb bring into objectivity and also disposal aafses
promptly and effectively. But, the fundamental argant that loss of human life in a no-fault motohiete
accident and due to medical negligence of hosp#at$ doctors is not similar and practically are tvesy
different issues, deserving to be dealt in différeranner, and, therefore, the same method — thépher
method — cannot be used for determining the congtiemsto be paid in medical negligence cases.

Nizam Institute Case

In the Nizam Institute cas the Supreme Court did not apply the multipliertmoel. In 1990, twenty-year old
Prasant S. Dhananka, a student of engineeringopaiated upon at the Nizam Institute of Medicak8ces,
Hyderabad. Due to medical negligence of the hosgfiaasant was completely paralysed. Compensatas w
claimed, and the matter finally reached the Supr@mert. The court did not apply the multiplier medhand
awarded a compensation of Rs. 1 crore plus intefést court observed:

“Mr. Tandale, the learned counsel for the resportdeas, further, submitted that the proper method
for determining compensation would be the multiptieethod. We find absolutely no merit in this plea.
The kind of damage that the complainant has sudfetlee expenditure that he has incurred and is
likely to incur in the future and the possibilityat his rise in his chosen field would now be rietsd,
are matters which cannot be taken care of undenthtiplier method.**

While deciding against the multiplier method fordizal negligence cases, both when a death hasredguout
particularly in a case when the victim of medicablgence has been left in a pitiable conditiorhwib scope
for improvement, the court reasoned that while meitging the quantum of compensation, sympathy shaot

be the only guiding factor in favour of the victiffthe compensation must be just and adequate, @apirigethat
principle in mind, one needs to consider the faet & person who has lost almost complete contref bis

body, there is a feeling of helplessness and rasigm for the person in the entire family. It istrexnely

difficult to understand their plight, and the mplier method can never do justice in determiningcacte and
just compensation. The court observed:

“... Sympathy for the victim does not, and should ooine in the way of making a correct assessment,
but if a case is made out, the Court must not hanclof awarding adequate compensation. The
"adequate compensation” that we speak of, musintesxtent, be a rule of the thumb measure, and as
a balance has to be struck, it would be difficoltsatisfy all the parties concerned.... The casenof a
injured and disabled person is, however, more plgaand the feeling of hurt, helplessness, despair
and often destitution enures every day. The suppaitis needed by a severely handicapped person
comes at an enormous price, physical, financial ambtional, not only on the victim but even more so
on his family and attendants and the stress saps #nergy and destroys their equanimity.... We,
have, therefore computed the compensation keepingrid that his brilliant career has been cut short
and there is, as of now, no possibility of improgatrin his condition, the compensation will ensare
steady and reasonable income to him for a time viteeis unable to earn for himseff”

Kunal Saha’s Case

The Supreme Court rejected the multiplier methothis case and provided an illustration to show huseless
the method can be for medical negligence casescding wrote:

“The multiplier method was provided for conveniereel speedy disposal of no fault motor accident
cases. Therefore, obviously, a "no fault" motoriglehaccident should not be compared with the case
of death from medical negligence under any condlitibhe aforesaid approach in adopting the

13 Nizam Institute of Medical Sciences v PrasantBi$ananka and Others; Supreme Court of India; 14 May
2009; Bench: H.S. Bedi, B.N. Agrawal and G.S. SinghJ.; Reported in 2009 Indlaw SC 1047; (2009&C

1; 2010 ACJ 38; AIR 2009 SC (Supp) 1503; 2009 (8J@&\2154; 2009 (1) CCC 240; 2009 (2) CPJ(Sc) 61;
2009 (3) CPR 81; 2009 CRLJ 3012; 2009 (155) PLR0DI (3) RCR(Civil) 174; 2009 (3) RCR(Criminal) 124
2009(7) SCALE 407;[2009] 9 S.C.R. 313

% Nizam Institute case, as reported in 2009 Indl&\1847, paragraph 116

15 Nizam Institute case, as reported in 2009 Ind|&\1847, paragraphs 112-115

Ce—
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multiplier method to determine the just compensatimuld be damaging for society for the reason
that the rules for using the multiplier method e nhotional income of only Rs.15,000/- per yearldou
be taken as a multiplicand. In case, the victim hasincome then a multiplier of 18 is the highest
multiplier used under the provision of Ss. 163 Athef Motor Vehicles Act read with the Second
Schedule.... Therefore, if a child, housewife or rottea-working person fall victim to reckless medlica
treatment by wayward doctors, the maximum pecung@amages that the unfortunate victim may
collect would be only Rs.1.8 lakh. It is statedview of the aforesaid reasons that in today's India
Hospitals, Nursing Homes and doctors make lakhsaarks of rupees on a regular basis. Under such
scenario, allowing the multiplier method to be usedletermine compensation in medical negligence
cases would not have any deterrent effect on tlernth&ir medical negligence but in contrast, this
would encourage more incidents of medical negligeincindia bringing even greater danger for the
society at large.*®

On the basis of this discussion, the Supreme Gmivanced the multiplier to 30 and observed:

“...Therefore, estimating the life expectancy of altigy person in the present age as 70 years, we are
inclined to award compensation accordingly by nplying the total loss of income by 38"

5. PROBLEMS AND SUGGESTIONS

The Kunal Sahacase has raised the issues of just and adequatpeosation and also the efficacy of the
guantum of compensation to act as a deterrent.eMidicussing problems and providing suggestionshiese
problems, we would often be referring to #aenal Sahacase.

a)

b)

Mathematical Precision

It is true that compensation cannot be calculateal perfect mathematical sense, cannot be preetse a
accurate, but has to be within certain broad girids| and within certain broad parameters. It was
observed by the Supreme CourSarla Verma’s case

“While it may not be possible to have mathematipedcision or identical awards, in
assessing compensation, same or similar facts dieatl to awards in the same range. When
the factors/inputs are the same, and the formujallgorinciples are the same, consistency
and uniformity, and not divergence and freakinesmuld be the result of adjudication to
arrive at just compensation®

There is no need for the courts to even try to hthematically precise. Often, numbers may be of ver
little help in determining compensation. Workingarparticular band is enough and besides that it is
simply mathematical jugglery, which is not goingdo good to any one, particularly the victim’'s
family.

Just and Adequate

The consumer courts determine the compensationaytbe the maximum which can be awarded, and
depends on the discretion of the Bench as to whétheould like to send a strong or a very strong
signal by awarding an extremely high and exemptamypensation or it would prefer determining the
guantum in a reasonable, as well as realistic, mrataking into account inflation and the value of
money at the current time, so that the decisidmaianced. The former approach may be deterring in
nature, whereas the latter is more reasonable andlipes the erring party in the instant case o th
limit it should be penalized.

No amount can be just and adequate in an absauteslt all depends on the circumstances and the
context and the courts must be open to treating ease in a different manner so that the decisioas
just, equitable, reasonable and prudent. There fixad solution.

'8 Kunal Saha case, as reported in 2013 Indlaw SCff@graph 67.
" Kunal Saha case, as reported in 2013 Indlaw SC&f#@graph 133.
18 Sarla Verma case, as reported in 2009 Indlaw S g@agraph 8
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c)

d)

Effectiveness of Compensation as a deterrent

In theKunal Sahacase, in the first appearance, the amount appedres a huge sum of money, as per
the precedents in medical negligence cases andntlbents awarded by the courts in India. However,
going a little bit into the details of how the coemsation has to be paid will make it amply cleat th
besides the loss of prestige, reputation and negatiblicity, it is not going to be effective andrdly
going to make any difference financially. The reesare as follows.

The hospital, along with four other doctors hadrbkeld guilty of medical negligence, and the lion's

share of the compensation had to be paid by thpitabhsOne of the doctors had passed away during
the pendency of the litigation, two other doctoasl o pay a small sum of Rs. 10 lakh each and the
third doctor had to pay Rs. 5 lakhs. Amounts like R lakhs and 10 lakhs must be far less than what
they earn in a month, if not in the week. Goingthg stature, reputation, popularity and extremely

busy schedule of these doctors, it would not bealistic to assume that their monthly incomes must
be in at least multiples of tens of the amount tiveye supposed to pay as compensation, simplyéy th

application of doctrine of legitimate expectation.

In such a scenario, these compensations are hgoittg to have any impact on these doctors and the
hospital.

No Strait-jacket formula

The Supreme Court, ikunal Sahacase, very clearly mentioned that there were prablwith using a
strait-jacket formula for determining the quanturh compensation. It noted the problem in the
following words:

“... this Court is skeptical about using a strait k@t multiplier method for determining the
guantum of compensation in medical negligence dam the contrary, this Court mentions
various instances where the Court chose to devia® the standard multiplier method to
avoid over- compensation and also relied upon thantum of multiplicand to choose the
appropriate multiplier ... this Court requires to denine just, fair and reasonable
compensation on the basis of the income that wag larned by the deceased at the time of

her death and other related claims on account atidef the wife of the claimant.'®

However there is a concern about the amount of emsgtion which needs to be paid. And, that
concern, unfortunately, is not addressed by theuatnthe hospital is ordered to pay — less than6Rs.
crores and interest. Knowing fully well how the gorate hospitals now function and huge amount of
fee they charge — very well evidenced by the cayeaounting machine in the cashier section of each
of these hospitals — amounts like five crores amdadrores appear to be microscopic; and, mind you,
this is the price what the hospital is supposepaty for medical negligence resulting in the dedth o
patient, and that too after 15 years of litigatiirmust surely have factored in this uncertaintg éhe
possibility of paying compensation in its accounbks. Thus in all likelihood it is going to be like
spears and arrows of citizens of Lilliput aimedzatliver. Unimpressive and ineffective, indeed!

Inconsistent Precedents

For any particular case, the judges may eitheo¥olthe precedents, or distinguish the instant case
from the earlier decided cases, or overrule thdiegadecisions, if the matter is being heard by a

Superior Court or with more number of judges onlibach as compared to the number of judges on
the bench in the earlier decided matter. There ieed to have settled law on the subject so that
contradictory precedents are not cited. For this,discretionary power of the presiding officersae

to be curtailed and this will not be good for thiglevvariety of cases and the ever-changing scenario
Thus, there is a tension between the freedom timle@n the basis of one’s judgment and being bound
by precedents. However, precedents can serve asdafgamework and starting point and can be used
in this manner. The legislature also has a roleriacting detailed laws and filling the gaps in the

existing laws.

¥ Kunal Saha case, as reported in 2013 Indlaw SC@@@graph 97.

L —
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f)

9)

h)

Lack of options for patients

In the Kunal Sahacase, talking about the prestige and reputatiodaxftors, and impact on their
practice — whether in a hospital or in a totalldiuiddual capacity — in all likelihood there is hard
going to be any difference due to lack of choiagdlie patients. It wouldn't be surprising if is@vey
conducted to find out as to how many of their padgevould not like to be treated by the same dsctor
after getting to know that these doctors have lpgmralised by the highest court of the land and have
been made to pay compensation for medical neglegghe number of any such patients is abysmally
low, if not zero. In all probability, these doctpthe hospital staff and patients would be diseugsi
how whimsical and arbitrary the Supreme Court hesnbin awarding such huge compensation and
proving guilty a godlike doctor, who always actstiie best interest of his patients. And, of course,
they would be questioning the capability and compet of the Supreme Court in deciding the case of
medical negligence which doubtlessly is quite caogpeéd and only experts in that field can opine on
the subject.

More options can be created by the medical servitade available by the government for the masses.
Also the role of Medical Council of India is impartt to tackle the issue and rather than simplydein
protectionist for the profession, it should intrespand take the right stand. Only that will heig t
medical professionals earn the trust of the puddliarge.

Judges lack medical expertise

There is often a thin dividing line between theethievels of negligence — slight, normal and gress
and it all depends on the entire context — whiauithes the place, the time, the individuals invdlve
the level of complication, etc. — as to where the khould be drawn and the categories decidedtabou
the levels of negligence. Judges, often in suchuat®n, depend heavily on expert opinion, first t
establish negligence, and thereafter to decidectttegory of negligence. Therefore, the role of the
judges in deciding the compensation is typicallytake into account the opinion of experts and then
decide on the basis of well-established legal jplas, enacted law and precedents.

In Kunal Sahacase, there is no denying this fact that the Suer€uwurt, or for that matter any court,
doesn't have the competence to decide on any tethmiatter, but, we need to appreciate that the
courts decide on the basis of legal principlesrafiking into consideration the opinion of expeasts
any particular subject. In the instant case it efashe basis of experts’ opinion that the docto the
hospital were held guilty of medical negligencewtis only a question of the compensation to be
decided, which was fixed at less than Rs. 2 crbyethe National commission responsible for deciding
consumer protection cases, and later on enhanceslthen three times by the Supreme Court of India.
Thus, there should not be any cause for worry alteeitiack of competence of the judges of any
technical subjects.

Exercise of Discretion

It is a double-edged sword. There is always a pdigithat exercise of discretion may not be dame

a proper manner, which may lead to arbitrarinessvéver, that is what the role of judicial officass
They are supposed to exercise discretion in a nadd® manner keeping the relevance of their detisio
in mind. The problem can be very well tackled bytdretraining of judicial officers, not only in lag
principles and different branches of law, but atsthe emerging areas related to human body aed lif
Not only traditional medical issues like liabilif hospital and doctors in medical negligence cases
but several new issues like organ donation andsplant, issues of biotechnology, surrogate
motherhood, euthanasia, etc. need to be delibeugiaal for creating awareness. After all a judgeais

a machine or programmed computer, which will alwdgside in a fixed manner. We would do well to
remember what the Supreme Court observe&8Lsamma Thomasise:

“The assessment of damages to compensate the deyiens beset with difficulties because
from the nature of things, it has to take into ag@bomany imponderable ... Much of the
calculation necessarily remains in the realm of ¢tyyesis "and in that region arithmetic is a

good servant but a bad master" since there aref@manany imponderables. In every case "it

Ce——
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is the overall picture that matters”, and the coomtist try to assess as best as it can the loss
suffered.”

Whatever is the method, the judges have to exedis®etion in a positive manner, looking towards
the future.

6. CONCLUSION:

There cannot be any doubt that the compensationeitical negligence cases has to be just and adgduat
with the changing times and aspirations of the fEagso with tremendous advancements in medidahse

resulting in much better diagnosis and far betaitment as in the yesteryears, it's legitimatepeeted by the
patients and their attendants that the medicalepsibnals need to be accountable to a certain eeijreot

fully. The higher the level of hospital — speciatisn, facilities available and also the cost eatment — the
higher is the level of expectation of the peoplee Bame applies to the degree of specialisatiatoctiors and
other medical professionals. Most of the hospitai®th government and in private sector — treatgel number
of patients and must be held accountable in casesgligence.

With the development of consumer law in the countris quite natural that the quantum of compensaivill
increase and more and more hospitals will be browglder the ambit of this law. The judicial offiser
especially at the lowest level of hierarchy — thistiict Forum, and thereafter going up in the hiehng, should
be ready to align the quantum of compensation Wighreal world rather than being tied up in theotkécal
concepts and unrealistic and impractical preced@nsdy then the victims and their dependents wélldble to
get just and adequate compensation. Till then,gndtadequate compensation shall remain a mirage.

%0 Susamma Thomas case, as reported in 1993 IndlatBSZ; paragraphs 9-11.
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