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IN THE SUPREME COURT OF INDIA

(ORIGINAL WRIT JURISDICTION)
WRIT PETITION (CIVIL) NO. 841 OF 2021

IN THE MATTER OF -

STATE OF MAHARASHTRA ... PETTTTONER
VERSUS

UNION OF INDIA ...RESPONDENT

REPLY AFFIDAVITON THE BEHALF OF THE
RESPONDENT/UNION OF INDIA

I, R. Subrahmanyam, presently working as the Secretary,
Ministry of Social Justice & Empowerment, Shastri Bhawan,
New Delhi-110011, do hereby solemnly affirm and state on

oath as under :-

1. That, I am presently working as the Secretary of
Ministry of Social Justice & Empowerment and as such I
am fully aware with the facts and circumstances of the
case and competent to swear this Reply affidavit on the
behalf of Respondent/Union of India in the captioned

matter.

2. That, I have been read over and explained the contents of

the present writ petition. The present short counter
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affidavit 13 being filed to bring on record certain primary
facts relevant to the present petition. The answering
Respondents seek further liberty of this Hon’ble Court to

file a detailed counter affidavit as and when required.

3. That the above captioned Writ Petition has been filed

seeking the following reliefs:

“A. A declaration to implement/execute the
directions laid down by this Hon'’ble court in
Gawali’s Judgment to disclose the SECC —
2011 raw caste data of the other backward
classes (OBCs).

B. A Writ of mandamus or in the nature of
mandamus be issued to the Respondents
directing the Respondents to disclose to the
Petitioner the SECC — 2011 raw caste data of
the Other Backward Classes (OBCs) which 1s
not made available to them on repeated
demands.

C. A direction in the alternative to prayers (a)
and (b) if the Respondents are unwilling or
not in position to furnish the SECC -2011 raw
caste data then the Petitioner may be
permitted to collect such empirical data
regarding the Other Backward Classes
(OBCs) within the State of Maharashtra.

D. A direction to the Respondents when
conducting Census-2020 to gather the data of
Socio-Economic to the extent relating to the
caste of the citizens of Rural India, to enable
the States to calculate population belonging to
castes that make a part of BCC in the State.
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E. Pending the hearing and final disposal of
this Writ Petition, the Respondents, their

agents, servants andofficers be ordered and
directed to disclose the SECC-2011 raw caste
data of the other backward classes(OBCs)”

4.At the outset, it may be noted that the Socio Economic
and Caste Census, 2011 (SECC-2011) survey was not
an ‘OBC survey’ (i.e. survey of the Other Backward
Castes) as alleged, but a comprehensive exercise to

enumerate caste status of all the households in the

Country, as per their statement. Whereas the socio-

economic data of the households, including their
‘deprivations’ were used to identify the poor
households based on multi-dimensional nature of
poverty, and used in implementation of the anti-
poverty programmes by the Central Government
Ministries, the caste data has not been disclosed and
has been kept with The Office of the Registrar General,
India (“ORGT”) for various reasons, but primarily for the
technical flaws that were noticed in the raw
caste/tribe SECC data which makes it unusable as
explained hereinafter. Therefore, the said data has not
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been made official for any purposes and cannot be
mentioned as a source of information for population data

in any official document.
9. At the further outset, it is humbly submitted that the
Indian Census 1is the largest administrative and

statistical exercise in the world. Census comes under the
Union [List [Article 246] at serial number 69 of the

Seventh Schedule of the Constitution of India and

Census Act, 1948(hereinafter referred as the “Act”) forms

the legal basis for its conduet. The Indian Census is the
most credible source of information on Demography

(Population characteristics), Economic Activity, Literacy

and KEducation, Housing & Household Amenities,
Urbanization, Fertility and Mortality, Scheduled Castes
and Scheduled Tribes, Language, Religion, Migration,
Disability and many other sociocultural and demographic
data of India since 1872. However, in so far as Caste data
1s concerned, aCaste-wise enumeration in the census has

been given up as a matter of policy from 1951 onwards

and thus, the castes other than Scheduled Castes and

Scheduled Tribes have not been enumerated in any of the
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(

Census since 1951 till today. It is may be noted that
while the preparation for the 1951 Census, the first after
independence were under way, the Government of India
had decided on the policy of official discouragement of
caste. It was decided that in general, no race/ caste/ tribe
enquiries should be made and such enquiries should be
restricted to the Scheduled Castes and Tribes notified by
the President of India in pursuance of Articles 341 and

342 of the Constitution. Based on the above policy

decision, in 1951 Census and in all six succeeding

Censuses, information was not collected about the castes

other than Scheduled Castes (SCs) and Scheduled Tribes
(STs).

6. That demands from various sections including Members
of Parliament for enumeration of Castes in Census 2011
was received during the year 2010. The matter was
discussed in Lok Sabha. Subsequently .the Govt. referred
the matter to a Group of Ministers (GoM) chaired by the
then Union Finance Minister, wherein The Office of the

Registrar General, India (“ORGI”) opined that conducting
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Caste enumeration alongwith population Census 2011

may jeopardize the whole exercise of Census.

7. However, In view of the numerous demands for
enumerating castes other than Scheduled Castes in the
population Census 2011, The Union Cabinet in 2011

decided to conduct the SECC, 2011, wherein the caste

of the household alongwith the social economic status

on the identified parameters was directed to be collected.

The basis for the SECC was the house-listing exercise
done by the Census machinery as per the Census

2011, wherein the Mimstry of Rural Development
which coordinated the effort, was given the
responsibility for conduct of the SECC in the rural
areas, and Ministry of Housing and Urban Poverty
Alleviation for the urban areas. The SKCC was to be
conducted as a separate exercise after the Population
Enumeration phase of the Census 2011 was over. It was
decided to collect the 'caste’ of all persons as returned
by the households and to formulate a suitable legal
regime for collection of data on castes in consultation

with the Ministry of Law & Justice. It was decided

e,
oT4 s
Qo—=Lp
,/ AN, SINGH
e Cupremeﬁeuﬁufiﬁdia ﬁ,é ﬂ
Vb Aeonite.fs9ss
€ \lrp. Date 31912005 o | e N
@éé\_ <§V ¢ uéRAHMANYA}M)
'\}‘a - {f?ﬁx (R. S-‘qfa-cx/Sacreta;);' ;
. fORSE b / Govt of India
\""N-Mﬂ wm aifras T HETRd

Ministry of Secial Justice and Empowerment
=g / New DalhE




that while the ORGI would conduct the field
operations of the caste enumeration, the Ministry of

Social Justice and Empowerment (The Respondent

Department herein) and the Ministry of Tribal Affairs

being the nodal Ministries, on the subject matter, may
constitute an Expert Group to classify thé caste/tribe
returns after the enumeration is completed. It was
further decided that the ORGI would hand over the

details of the castes/tribes returned 1in the

enumeration to the proposed Expert Group.

8. That after the completion of the exercise, the data so
collected has been stored with the ORGI and the socio-
economic data of the households has been used in the
implementation for identification of the below-poverty
line households for implementation of the schemes by
the central government Ministries. Further, as per the
decision of the Cabinet, the data has been shared with
the Ministry of Social Justice and Empowerment by the
ORGI in a hard disk, for taking suitable decision on its
use. Pertinently, due to several infirmities found in the

aforesaid data as explained hereinafter, it was decided by
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the Cabinet to constitute an Expert Committee under the
Chairmanship of the then Vice Chairman NIT/ Ayog Prof
Arvind Panagariya. However, the other members in the
Committee were not named, and the Committee never

met. As a result, no action has been taken on the data in
the past 5 years.

9. That the caste data containing nearly 130 Cr records
were opened in the Department, and analysed,

wherein i1t was noticed that the household level of

caste and religion status has been copied in thousands
of separate MS Excel sheets. Since this data format is
unsuitable for big data analysis, the data had to be
transferred from MS [Excel into a database
management system which would facilitate querying
on the database. Accordingly, the database was copied
on to a Relational Database Management system
(RDBMS) for which MySQL has been used. On
conversion, the database could provide State-wise,
District-wise and caste-wise data of the number of

households and the population.
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11

. That in so far as the State of Maharashtra is
concerned, the analysis of the SECC data pertaining to
Maharashtra showed that out of a total population of
10.3 Crores, population with “No caste” was 1.17 Cr.
(11.12%), whereas the total castes enumerated were as
many as 4,28,677. Pertinently, as against more than
4.28 lakh castes which have been enumerated in the
SECC 2011 in the State of Maharashtra, the existing

castes which are published in Maharashtra in SC, ST

and OBC categories are only (494) as mentioned

hereinbelow:

List Number of castes
ST 47

SC 59

OBC(State) 388

Total 494

. Considering the aforesaid, it is apparent that the caste
enumeration in SECC 2011 was fraught with mistakes

and inaccuracies. A further analysis showed that more
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than 99% of the castes enumerated had population of

less than 100 persons as mentioned hereinbelow:

Number of | Population (in
castes Cr)
Castes with
at least 1000
population 2440 8.82
Other castes
enumerated |4,26,237 0.54
10.53

12. For the aforesaid reasons, the details available in the

record of the Census pertaining to castes is not reliable

either for the purpose of any reservation, whether in

admission, employment or elections to local authorities.
The analysis made by the Central Government on data

referred above leads to this conclusion due to the

following reasons-

(a)The total number of castes during the first Census
in India in 1931 was 4,147. The present figures
show more than 46 lakhs different castes.
Assuming that some castes may bifurcate into sub-
castes, the total number cannot be exponentially

high to this extent.
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(b)One reason which appears to be the cause of this
confusion is that every enumerator who visited each
household spelt each caste separately. For eg. -

with respect to the caste of “Mappilas” in the

Malabar region of Kerala, the said caste has been
spelt in 40 different ways by different enumerators
resulting into counting of 40 different / separate
castes. In a further example, “Pawar” and “Powar”,

would be grouped together as they are phonetically
similar, though only “Powar” are OBCs.

(¢) In many cases, the concerned household has refused
to divulge their caste and the enumerator has
marked “x” in the column of the caste showing
either that the castes could not be determined or
the household has refused to furnish the same.

(d)It is found that in several hundred cases, the caste
column mentions about number or symbol against
caste names. There was no registry of caste
prepared prior to the conduct of 2011 Census. It
would have been ideal for the Registry of Castes

that there should have been given a drop down
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menu for selection of the castes which could have
made some consistent data available which can be
relied upon.
183. For the above referred various reasons either due to the
mistakes committed by the enumerators, inherent flaws

in the manner of conducting census and several such

other factors, there is no reliable or dependable castes

based census data available which can be the basis of any

constitutional or statutory exercise like reservations in

admission, promotion or local body elections.

14. That in so far as judgement dated 04.03.2021 passed by
this Hon'’ble Court in “Vikas KishanraoGawali Vs. State
of Maharashtra &Ors” in WP No. 980 of 2019, is
concerned, it i1s humbly submitted that there was no
specific direction passed by this Hon’ble Courtto disclose
the SECC 2011 raw caste data of the other backward
classes (OBCc) as alleged by the Petitioner State. The
aforesaid matter pertains to challenge to certain election
notifications issued by the State Election Commission,

Maharashtra providing for reservation exceeding 50 per
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cent in respect of Certain Zilla Parishads and Panchayat
Samitis. TheSECC-2011 data was neither the subject
matterin the aforesaid Petition, nor this Hon’ble Court
had adjudicated on the issue of aforementioned

infirmities in the SECC-2011 data and the further

disclosure of the same to the Concerned State.

15. That in so far as collection of information on Backward
Class of Citizens(“BCC”)through Census 2020(21) is

concerned, the same would not be feasible in view of the

following practical difficulties:

a. The Population Census is not the ideal instrument
for collection of details on Caste. The operational

difficulties are so many that there is a grave danger
that the basic integrity of the Census data may be
compromised and the fundamental population
count itself could get distorted.

b. There are two separaté OBCs lists viz. Central List
and State List. Unlike SCs and STs Lists, the Lists
of OBCs are not exclusively Central subject. Five
States are without OBCs (Arunachal Pradesh,
Lakshadweep, Meghalaya, Mizoram and, Nagaland.
Four States/UTs have only the “Central List”
(Delhi, Dadra and Nagar Haveli, Daman & Diu and

Sikkim).
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c. In Some States, ‘Orphans and ‘Destitute children’
are included as OBCs. In such cases the
respondents, an Orphan or a destitute, would not
respond to the enumerator’s question that whether
she/he is OBC.

d. In many states, “Scheduled Caste Converted to
Christianity” is listed as an OBC entry. In such
cases, the enumerator has to check the OBC list as
well as the SCs list to establish the OBC status.
This would be beyond the capacity of the
enumerator.

e. As per the Central List, total number of OBCs in

the country is nearly 2,479 including sub-castes,

sub-groups, synonyms  etc.  whereas  the

corresponding number of OBCs as per lists of

States/UTs is 3,150. In case, a question on OBCs is
canvassed, it will return names of hundreds of -
thousands of castes, sub-castes. And it might be
difficult to correctly classify such unspecified
returns. The knowledge on sub-castes ete. is highly
inadequate and, thus, it would be difficult to
meaningfully tabulate and classify SEBCs/OBCs

; returns. The phonetic similarity in the name of
Castes may also lead to their misclassification and,
thus, accentuate the problems.

f. If at all a caste related question is canvassed, it will

return names of thousands of castes as the people
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use their clan/goira, sub-caste and caste names
interchangeably. Many a sub-castes and clan/gotra
names are common among different castes. The
actual returns will be far more considering fact that
the people will return their caste by gotras, titles,
synonyms, sub-caste, groups/sub-groups, clans etec.
According to People of India National Series
Volume VIII, there are 79,280 communities

identified based on the Censuses, other literature

and surveys in the country. As already mentioned
hereinabove, the SECC, 2011 data shows more than
46 lakhs caste names, which have not been
classified or categorized into appropriate category of
Class/Caste till date. Collection of data in respect of

backward Classes in the upcoming Census will pose

serious challenge to the enumerators who do not

have means to verify the authenticity of
information and, more particularly, in regard to
income or in regard to orphanage/destitution.

g. It would be difficult to meaningfully tabulate and

classify caste returns. The phonetic similarities in
the names of castes often lead to misclassification.
Social and political movements and change in the
names of traditional castes will also lead to
problems of classification.
SinceCastes/SEBCs/BCs/OBCs have become an

integral part of politics, motivated returns through
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organized or surreptitious means cannot be ruled
out. Such motivated returns can seriously influence
the Census results and even put the Census process
in jeopardy.

h. The enumerator is not an investigator or verifier.
The subjective decision of the Census enumerator
may not only adversely affect the Census process
but also the completeness and accuracy of data. A
majority of Census enumerators are drawn from the
pool of primary school teachers. They are part-time
enumerators who are given a training of just 6-7

days. It would be difficult for the enumerator to

refer to several lists before making an entry in the

Schedule.

16. It is bumbly submitted that this Hon'ble Court in
Indra Sawhney v. Union of India” reported in AIR 1993
SC 477 has also recognised the practical difficulties in
ascertaining an identification criteria for backward
classes observing as under:

“The approach [identifying backward classes]
may differ from Siate to State since the
conditions in each State may differ. Nay,
even within a State, conditions may differ
from region to region. Similarly, Christians
may also be considered. If in a given place,

like Kerala, there are several denominations,
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sections or diuvisions, each of these groups
may Sseparately be considered. In this
manner, all the classes among the populace
will be covered and that is the central idea.
The effort should be to consider all the
avatlable groups, sections and classes of
soctety in whichever order one proceeds. Since
caste represents an existing, identifiable,
social group spread over an overwhelming
majority of the country's population, we say
one may well begin with castes, if one so
chooses, and then go to other groups, sections
and classes.”

“...] In a vast country like India, it is simply
not practicable. If the real object 1s to discover
and locate backwardness, and if such
backwardness 1s found in a caste, it can be
treated as backward; if it is found in any
other group, section or class, they too can be

treated as backward.”

17. It is submitted that in addition to the aforesaid practical
difficulties, despite the postponement of the work of the
Housing listing and Housing Census (Phase-I) of Census
2021 caused by the coronavirus pandemic, inclusion of
any additional questions in the consensus schedule at

this stage is not feasible. The phases of Census 2021 have
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been finalised after detailed one-to-one deliberations with
various line ministries, data-users, recommendations of
Technical Advisory Committee and various stakeholders.
For the ensuing Census 2021, almost all preparatory
works are in place, Census questions have been finalized
after pre-test in the field during August-September,
2019, Instruction Manuals for Enumerators and

Supervisors have also been finalized. In this regard it

may be noted that section 8 of the Act, empowers the

Central Government to issue a Notification prescribing
the series of information to be collected during the

census. Section 8 of the Act is reproduced hereunder:

“Section 8- Asking of questions and
obligation to answer (1) A census officer may
ask all such questions of all persons within
the limits of the local area for whi_ch he is
appointed as, by instructions issued in this
behalf by the [Central Government] and
published in the Official Gazette, he may be

directed to ask.
(2) Every person of whom any question is

asked under sub- section(1) shall be legally
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bound to answer such question to the best of

his knowledge or belief:

Prouvided that no person shall be bound fo
state the name of any female member of his
household, and no woman shall be bound to

state the name of her husband or deceased

husband or of any other person whose name

she is forbidden by custom to mention.”

18. That in view of the aforesaid provision, the competent
authority of the Central Government, in exercise of the

power conferred by sub-section(l) of section 8 of the Act,
has already issued a Notification on 07.01.2020 which
relates to instructions meant for Census Officers to ask
all such questions (31 items in total) from all persons on

the items enumerated in the notification for collecting

information through the houselisting and housing census

schedules in connection with the Census of India 2021,

wherein item No. 10 provides as under:

“10. Whether the head of the household
belongs to Scheduled Caste/Scheduled
Tribe/Other.”

A Copy of the Notification S.0.120(E) dated 07.01.2020

issued by the Registrar General and Census
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Commissioner, India is annexed herewith and marked as

ANNEXURE R-1 AT (PAGE NO.30..TO.22.........)

19. 1t is further submitted that the planning and preparation

for the conduct of Census Operation begins 3-4 years
prior to the commencement of the Census. The last
Census was conducted in 2011 and the next Census is
due 1n 2022. The Census Scheduled and Questionnaires
are prepared by the Central Government taking into

account the past experiences, the needs of the country to

be served by the Census data, -recommendations of
United Nations, the willingness of the people to respond
to the topics and the ability of the enumerator in
understanding  the  definitions and  concepts.
Comparability of data, both historically and
internationally, are also takén into consideration before
finalizing the Census Schedule. For this purpose Data
User's Conferences is held, their suggestions and
requirements are also taken into consideration for
finalization of items on which data is required to be
collected at a decennial Census. The draft Census

Questionnaires are pre-tested in the field to assess their

3

)
th

. 755, 16959

T
o

g Courl of ndia

Dute, 315120

.
Bty

AN, SINGH

ETRR B,

A
(&

‘.ﬁ,i&:.;
R

/
:
X

C(ETe. gEEeTETy
{(R. SUBRAHE\JL’—&E\EYAM)
afea /Secretary
e IR/ Govt of India

[ AR
Ministry of Social Justice snd Empowermant
¢ faooir./ New Dalhi




feasibility before finalization. After the pre-test the

Census Questionnaire is finalized and an approval of the

Central Govt. is taken for its notification in the Official
Gazette. The instructions for canvassing the Census
Questionnaire  are  prepared by the  Census

Commissioner’s Office. The Census Questionnaires and

Instruction Manuals are translated in 16 and 18
languages respectively and printed in adequate number.

A large number of Census Enumerators and Supervisors
are appointed to carry out the field work. Thus, the
inclusion of additional questions is not feasible at this

stage.

20. It is humbly submitted that with respect to the

implementation of 243D and 243T of the Constitution of
India (the “Constitution”), the same provides for
reservation of seats only for SCs and STs in the Village
Panchayat and Municipality, respectively. It may be
noted that delimitation of the Constituencies and
reservation of seats for SCs and STs are done on the
basis of population figures arrived at decadal Census.

Census Figures are mandatory for delimitation of
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constituency and also for reservation of constituency
seats for SCs and STs under Articles 330 & 332 of the
Constitution. Unlike mandate for collection of Census
data on SCs and STs, there is no such Constitutional
mandate for the Registrar General & Census
Commissioner, India to provide the Census figures of
OBCs/BCCs.

21. It is relevant to note that many High courts as well as
this Hon'ble Court have declined to grant similar reliefs
seeking caste wise census as are being sought in the
present writ petition, from to time. It may be noted that a
PIL (WP No. 133/2009) titled as “PattliMakkalKatcht Vs.

Union of India &Ors.”, was filed before this Hon'ble

Court secking enumeration of castes of OBCs in 2011

Census. The same was however dismissed as withdrawn
vide order dated 09.04.2009.

A Copy of the order dated 09.042009 passed in Writ
Petition(Civil) No. 133 of 2009 by this Hon’ble Court is
annexed herewith and marked as ANNEXURE R-2 AT

(PAGE NO24..10..34.......)

N I AT il

(a1, ggsEaeaH)

(R. SUBRAHMANYAM)
/ Sacrotary

MTTEY FIVERTY CTowt of 1ndia

i -y site SibE Gl HAuEyg

Ministry of Scocial Justice and Empowerment
fa=sit 7 New Dalhi

N

k]




22. Further, the Hon'ble High Court of Madras in W.P No.

25785 of 2005 vide order dated 12.5.2010 had directed
the Census Department of the Government of India to
take all such measures towards conducting the caste-wise

census in the country at the earliest. The said order was

challenged bythe Office of the Registrar General &
Census Commissioner, India in Civil Appeal No. 9996 of
2014 arising out the S.L.P (Civil) No. 480 (2012), wherein

this Hon’ble Court wvide order dated 07.11.2014 was

pleased to set aside the aforesaid order observing as

under:

“The centripodal question that emanates for
constderation whether the High Court could
have issued such 18 a mandamus
commanding the appellant to carry out a
census in a particular manner. The High
Court has tried to inject the concept of social
justice to fructify its direction. It is evincible
that the said direction has been issued
without any deliberation and being oblivious
of the principle that the courts on very rare
occasion, in exercise of powers of judicial
review, would interfere with a policy decision.
Interference with the policy decision and
issue of a mandamus to frame a policy in a
particular manner are absolutely different.
The Act has conferred power on the Central
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Government to issue Notification regarding
the manner in which the census has fo be
carried out and the Central Government has
issued Notifications, and the competent
authority has issued directions. It is not
within the domain of the Court to legislate.
The courts do interpret the law and in such

interpretation certain crealive process is
involved. The courts have the jurisdiction to
L declare the law as unconstitutional That too,
t where it is called for. The court may also fill

up the gaps in certain spheres applying the
doctrine of constitutional silence or abeyance.
But, the courts are not to plunge inlo policy
making by adding something to the policy by
way of issuing a writ of mandamus. There
the judicial restraint 1s called  for
remembering what we have stated in the
beginning. The courts are required to

understand the policy decisions framed by the
Executive. If a policy decision or a
Notification is arbitrary, it may invite the
frown of Article 14 of the Constitution. But
when the Notification was not under assail
and the same is in consonance with the Act, it
is really unfathomable how the High Court
could issue directions as to the manner in
which a census would be carried out by
adding certain aspects. It is, in fact, 1ssuance
of a direction for framing a policy in a
specific manner... "From the aforesaid
pronouncement of law, it is clear as noon day
that it is not within the domain of the courts
to embark upon an enquiry as to whether a
particular  public policy 1s wise and
acceptable or whether a better policy could be
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evolved. The court can only interfere if the
policy framed is absolutely capricious or not
informed by reasons or totally arbitrary and
founded ipse dixit offending the basic
requirement of Article 14 of the Constitution.
In certain matters, as often said, there can be
opinions and opinions but the Court 1s not
expected to sit as an appellate authority on an
opinion....As has been stated earlier, the

Cenitral Government had 1ssued a

Notification _ prescribing _the series  of
information to be collected during the census.

s

SRR

It covers many areas. It includes information
relating to Scheduled Castes and Scheduled
Tribes and does not refer to any other caste.
In such situation, it is_extremely difficull to
visualize that the High Court, on the first
occasion, without having a lis before it in that
regard, could even have thought of issuing a
command to the census Department to take

all such measures towards conducting the

caste-wise census in the country so that the
social justice in ils true sense, which is the
need of the hour, could be achieved. This,
irrefragably, is against the power conferred
on the court. The High Court had not only
travelled beyond the lis in the first round of
litigation, but had really yielded to some kind
of emotional perspective, possibly paving the
adventurous path to innovate. It is legally
impermissible. On the second occasion, where
the controversy squarely arose, the High
Court did not confine to the restrictions put
on the jurisdiction and further without any
kind of deliberation, repeated the earlier
direction. The order is exceptionally cryptical.
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That apart, it is legally  wholly
unsustainable. The High Court, to say the

least, had no justification to pave such a path
and we have no hesitation in treating the
said path as a colossal transgression of power
of judicial review, and that makes the order

sensitively susceptible.”
(Emphasis supplied)

A Copy of the judgement dated 07.11.2014 passed in Civil
Appeal No. 9996 of 2014 by this Hon’ble Court 1s annexed

herewith and marked as ANNEXURE R-3 AT (PAGE

---------------------

That the aforesaid facts and circumstances, makes it
clear that the enumeration of OBCs/BCCs has been
always adjudged to be administratively extremely
complex. And, even when Censuses of castes were taken
in the pre-independence period, the data suffered in
respect of completeness and accuracy. The issue has been
examined at length in the past at different points of time.
Each time, the view has consistently been that the caste
Census of Backward Classes is administratively difficult
and cumbersome; it has suffered and will suffer both on

account of completeness and accuracy of the data, as also
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evident from the infirmities of the SECC, 2011 data
mentioned hereinabove making it unusable for any
official purposes and cannot be mentioned as a source of
information for population data in any official document.
Further, it is again reiterated at the cost of repetition
that the Central Government has already issued a
Notification dated 07.01.2020 under the Act, prescribing
the series of information to be collected during the

census, 2021. It covers many areas including the

information relating to Scheduled Castes and Scheduled

Tribes, but does not refer to any other category of caste.
The exclusion of information regarding any other caste
from the purview of census is a conscious policy decision
taken by the Central Government as explained in the
preceding paragraphs. In such a situation, any direction

from this Hon’ble Court to Census Department to include

the enumeration ofSocio-Economic data to the extent
relating to BCCs of Rural Indiain the upcoming Census,
2021, as prayed, would tantamount to interfering with a

policy decision as framed under Section 8 of the Act.
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24. Considering the aforesaid facts and circumstances, it is

thus humbly submitted that the present writ petition is

without any merit and the same may be accordingly

dismissed. ;ﬂ
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VERIFICATION :-

Verified at New Delhi on this%%? +SEP- 2{)23 that the contents
of the aforesaid counter affidavit are true and correct to my
personal knowledge and have been derived from the official

records maintained by the answering Respondents. No part of
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MINISTRY OF HOME AFFAIRS
(OFFICE OF THE REGISTRAR GENERAL, INDIA)
NOTIFICATION
New Delhi, the 7th January, 2020

5.0. 119(E).—In exercise of the powers conferred by section 3 and section 17A of the Census Act, 1948

(37 of 1948 ) read with rule 6A of the Census Rules, 1990, the Central Government hereby declares that the
houselisting operations of the Census of India 202] shall take place from the 1st April, 2020 to the 30th September,
2020 in India.

[F.No. 9/7/2019-CD(Cen)/3]
VIVEK JOSHI, Registrar General

) and Census Commissioner, India
¢ fRwety, 7 STty 2020
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NOTIFICATION

New Delhi, the 7th January, 2020
S.0. 120(E).—In exercise of the powers conferred by sub-section (1) of section 8 of the Census Act, 1948
(37 of 1948), the Central Government hereby instructs that all Census Officers may, within the limits of the local
areas for which they have been respectively appointed, ask all such questions from all persons on the items
enumerated below for collecting information through the honselisting and housing census schedules in connection
with the Census of India 2021, namely:-
1. Building number (Municipal or local authority or census number).

2. Census house number.

32-
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3. Predominant material of floor, wall and roof of the census house.
4. Ascertain use of census house.

3. Condition of the census house.

6. Household number.

7. Total number of persons normally residing in the household:

8. Name of the head of the household.

9. Sex of the head of the household.

10. Whether the head of the houschold belongs to Scheduled Caste/Scheduled Tribe/Other.
1. Ownership status of the census house.

12. Number of dwelling rooms exclusively in possession of the household.
13. Number of married couple(s) living in the household.

14. Main source of drinking water,

15. Availability of drinking water source.

16. Main source of lighting.

1. Access 1o latrine,

18. Type of latrine.

19. Waste water outlet.

20. Availability of bathing facility,

21. Availability of kitchen and LPG/PNG connaction.

22. Main fuel used for cooking.

23, Radio/Transistor.

24, Television.

25. Access to internet,

26. Laptop/Computer.

27. Telephone/Meobile Phone/Smartphone.

28. Bicycle/Scooter/Motorcycle/Moped.

29. Car/Jeep/Van.

30. Main Cereal consumed in the household.

31. Mobile Number {for census related communications only),

Note: Ttems | to 5 relate to building particulars, items 6 and 7 relate to household particulars (for census house
used wholly or partly as a residence), items 8 to 10 relate to head of the household, and items 9 to 31 relate
only to normal household of which items 23, 24, 26, 27, 28 and 29 _relate to the assets of the household.

[F.No. 9/7/2019-CD{CEN)/3]

' VIVEK JOSHI, Registrar General
and Census Commissioner, [ndia

Uploaded by Directorate of Printing at Government of India Press, Ring Road, Mayapuri, New Delhi-] 10064 and
Published by the Controller of Publications, Delhi-110054 ALOK KUMAR: St s s
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DITEM NO.23 COURT NO.1 SECTION PIL

SUPREME CQURT OF INDIA
RECORD OF PROCEEDINGS

WRIT PETITION (CIVIL) NO(s). 133 OF 2009 ({for prel.hearing)

PATTALI MAKKAL KATCHT (PMK} Petitionexr (s)
VERSUS
UNION OF INDIA & ORS. Respondent (s)

(With appln(s) for directions)
Date: 09/04/2009 This Petition was called on for hearing today.

CORAM
HON'BLE THE CHIEF JUSTICE
HON’BLE MR. JUSTICE P. SATHASIVAM

For Petitioner(s) Dr.Ravivarma Kumar, Sr.Adv.
Mr.K.Balu, Adv.
Ms.Sangeeta Singh, Adv.
Mr. E.C. Vidya Sagar,Adv.

For Respondent{s)

UPON hearing counsel the Court made the fcllowing
CRDER

tearned counsel for the petitioner seeks permission to withdraw the
writ petition with liberty to pursue with the Government. Permission sought for is
granted. The writ petition is dismissed as withdrawn.

(G.V.Ramana) {(Veera Verma)
Court Master Court Master




S5
Avnexoge - R 32

| Reportable

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 9996 OF 2014
[Arising out of S.L.P. (Civil) No. 480 of 2012]

Census_qufﬁhiizé:éibner & Others ... Appellants

Versus

R. Krishnamurthy :::-:' - Re:.s:p_o‘ndent

JUDGMENT

Dipak Misra, J.

non-acceptance of coﬁceptual limitation in every human
sphere including. that of adjudication. No. adjudicator or a

Judge can conceive the idea that the sky is the limit or for that

matter there is no barrier or fetters in one’s individual
perception, for judicial vision should not be allowed to be
imprisoned and have the potentiality to cover celestial zones.
Be it ingeminated, refrain and restrain are the essential

virtues in the arena of adjudication because they guard as
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sentinel so that virtuousness is constantly sustained. Not for
nothing, centuries back Francis Bacon! had to say thus:-

“Judges ought to be more learned than witty, more
reverend than plausible, and more advised than
confident. Above all things, integrity is their portion
and proper virtue......Let the judges also remember
that Solomon’s throne was supported by lons on
both sides: let them be lions, but yet lions Under the
throne.”

2.+ Almost half a centuryback Frankfurter, J.” sounded a

e of caution:-
. “For the Highest exercise of judicial duty is to
subordinate one’s personal pulls and one’s views to
the law of which we are all guardians-those
impersonal convictions that make a society a
civilized community, a:n:df__r_lbt the victims of personal
I'I.l].e.” L Lo

3. In this context, it is seemly to reproduce the warning of

Benjamin N. Cardozo in The Nature of the Judicial process®

which rings of poignant and inimitable expression:-

“The Judge even when he is free, is still not wholly
free. He is not to innovate at pleasure. He is not a
knight errant roaming at will in pursuit of his own
ideal of beauty or of goodness. He is to draw his
inspiration from consecrated principles. He is not
to yield to spasmodic sentiment, to vague and
unregulated benevolence. He is to exercise a

' BACON, Essays: Of Judicature in 1 The Works of Francis Bacon (Montague, Basil, Esq. ed., Philadelphia: A Hart,
late Carey & Hart, 1852), pp. 58-59. - :
? FRANKFURTEER, Felix in Clark, Tom C., “ Mr. Justice Frankfurter: ‘A Heritage for all Who Love the Law™ 51
AB.AJ 330,332 (1965) '

3 Yale University Press 1921 Edn., Pg- 114




discretion informed by traditioh; methodized by
analogy, disciplined by system, and subordinated
to ‘the primordial necessity of order in social life’.”

4. In Tata Cellular V.. Umon of Ind1a (1994) 6 SCC 651,

while dealing W_rth the-'concept of Jud_l'mal review, this Court
referred, :t6;5‘a‘:-5i:).ér§'sage worded by Chief Juéticgé;'l\leely, which is

as follows =
‘I have very few illusions 'abouf my own limitations as a

judge and from those limitations [ generalize to the
. inherent limitations of all appellate courts rev1ew1ng rate

':‘_‘"cases It must be remembered that this Court sees

approximately 1262 cases a year with five judges. I am
not an accountant, electrical engineer, financier, banker,
stock broker, or systems management analyst. It is the
height of folly to expect judges intelligently to review a
5000 page record addressmg the 1ntr1cac1es of public
utility operat1on :

5. The fundamental intention of referring to the aforesaid

statements may at various times in the history of law is to

recapitulate basic principles that have to be followed by a

Judge, for certain sayings at times become necessitous to be

told and re-narrated. The present case exposits such a

situation, a sad one.

6. The chronology has its own relevance in the instant case.

One Dr. E. Sayedah preferred W.P No. 25785 of 2005 in the

High Court of Madras for issue of a writ of certiorari for

=
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quashment of the order passed by the Central Administrative
Tribunal in O.A. No.3/2002 on the foundation that when there
is no Scheduled Tribe population in the Union Territory of

Pondicherry and th.ei"e 'i:s nogl PfeSiden-tial notification under

belonged to Scheduled Trlbe ‘was illegal. However, the H1gh
Court declined to 1nterfere Wlth the appointment conmdermg
the length of service but observed that the appointee was not
entitled for any resejrvati_é;rll:__ifn .p_tj_c_:)r_:r:lqti_on. The High Court also

recorded certain other conclusions which are really not

relevant for the present purpose. ~ The direction that really
propelled the prob’lem is as follows:-

“When it is the position that after 1931, there had
never been any caste-wise enumeration or
tabulation and when there can not be any dispute
that there is increase in the population of
SC/ST/OBC manifold after 1931, the percentage of
reservation fixed on the basis of population in the
year 1931 has to be proportionately increased, by
conducting caste-wise census by the Government in
the interest of the weaker sections of the society.
We direct the Census Department of the
Government of India to take all such measures
towards conducting the caste-wise census in the

—-—— r




country at the earliest and in a time bound manner,
so as to achicve the goal of social justice in its true
sense, which is the need of the hour.”

7. At this Juncture to contmue the chronology, it is
pertinent to mentlon that a ~Writ  Petition No.
21172/2009‘1--@5 filed before the High Court of

'Judlcature at Madras, which was dispoééd of on

n “6. The second respon'dent has filed a counter .
- _and in paragraph 5 thereof, it is stated that the .
 second respondent have ‘taken up the matter
with the Ministry of Social Justice and
Empowerment, as the issues relating to SCs,
STs and OBCs; are- W1th1n the domain of that
Ministry. The learned counsel for the
respondents, on the instructions of the Regional
Director, Chennai from the office of the second
respondent, states that the petitioner will got a
reply from the respondents within eight weeks
from today. We hope that the respondents will
consider the representation of the petitioner
Association in all seriousness and send them an

appropriate reply.”
8. Be it stated, the Registrar General and Census
Commissioner was the respondent no.2 therein. After

the writ petition was disposed of, the representation

preferred by Mr. K. Balu, President, Advocates Forum for



Social Justice, was disposed and the order was

communicated to the writ petitioner. It reads as follows:-

“3.  Caste-wise enumeration in the census has
been given up as a matter of policy from 1951
onwards. In pursuance of this policy decision,
castes other than Scheduled: Castes and
Scheduled Tribes have not been enumerated in
all the Censuses since 1951. In Census 2011
also no question on enumeration of castes other
than Scheduled Castes and Scheduled Tribes
_"has been included.  As such, the first phase of
- Census 2011 enumera_tmn namely, tih'e:,_,:
'Houselisting and ~ Housing Census is
commencing on the 1St of April, 2010, The . ..

. forms required for this phase of the Census has.

- already been printed in many States and
" Instruction Manuals required for training the
enumerators has also  been finalized and
printed. The second phase of Census 2011,
namely, Population' Enumeration, is due to be
conducted in February 2011. . The data gathered
in the first phase (April to September 2010) is
linked to the data to be collected in February-
March 2011. Hence, enumerating castes other
than Scheduled Castes and Scheduled Tribes
will not be possible in that phase also. As such,
it is not possible to include any question relating
to the enumeration of Castes other than
Scheduled Castes and Scheduled Tribes in the

Census of India 2011.

3. As regards the policy decision whether
castes other than the Scheduled Castes and
Scheduled Tribes 'should be enumerated, the
manner in which such enumeration should be
done and by whom, the matter has been referred
to the nodal Ministry, i.e. Ministry of Social
Justice and Empowerment.” N

-——
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9. At this jurncture, it may be noticed that the Writ
Petition(C} No. 132/2010 was filed before this Court by one

Kishore Govind Kanhere Vidharbha and Another seeking the

the followmg order

“Learned counsel for the petitioners states” that

14:0-:;535::_:_5Presently, we shall: proceed to state how the purpose of
the writ petition had worked out. The respondent, R.
Krishnamurthy had preferred ert Pet1t10r1(C) No. 10090/2010
which stood drsposed of by D1v131on Bench by the impugned
order. As is manifest, the Division Bench has referred to its

earlicr decision passed 1n W P.(C) No 25785/2005 and after

reproducing the paragraph from the said judgment, opined as

follows:-

“Since the relief sought for in the present writ
petition has already been answered in the
affirmative by issuing a direction to the authorities
to take all measures towards conducting the caste-
wise census in the country, we are of the considered
opinion that this petition is also entitled to be
allowed. Accordingly, this writ petition is allowed
on the same terms.”

4
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11. Criticizing the aforesaid direction, it is submitted by Mr.
R.S. Suri, learned senior counsel that the High Court on the
earlier occasion had issued a direction without making the
Census Commissioﬁef as :a E;)aftf&-_-efhd?'_-further there was no
Justlﬁcatlon for 1ssuahce of such a d1rect1on As far as the
1mpugned otder is concerned, it is urged by Mr Sur1 that the
dlrectlon issued by the. D1ws1on Bench tantamounts to
mtetference in a pohcj/ dectsmn as framed under Sectlon 8 of
the Census Act, 1940, (for brev1ty ‘the Act’) as amended in
1993 Learned senior counsel Would contend that the pohcy
stipulates for carrying:- out the census which includes
scheduled castes and scheduled trlbes but not the other
castes. He would urge that Itlany a High Court have
dismissed similar writ petitions and, in fact, this Court in
WP(C) No. 133/2009 have'declihed to interfere and the same
was dismissed as withdrawn. It is proponed by him the view
expressed by the High Court is absolutely vulnerable and
hence, deserved to be larhcinat'ed.
12. Despite service of ‘notice, there has been no appearance

on behalf of the respondent.

e e e O
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13. To appreciate the submissions canvassed by the learnéd

counsel for the appellant, it is necessary to refer to Section 8

of the Act, which reads as follows: -
“Section 8 Askmg of questlons and obligation
to answer _

(1) ”A?_*ifcensus officer may ask ‘all ‘such
questions of all persons within the limits of the
local area for which he is appointed as, by
_instructions issued in this behalf by the [Central .
- Government] and published in the Off1c1a1_ .
Gazette he may be dlrected to ask.

. - (2) Every person,of;v'vhom any question is .
. asked under sub-section(l) shall be legally
bound to answer such question to the best of

his knowledge or belief:”
Provided that "no"'pei"son shall be bound to

his househ_old and no_ ‘woman shall be

bound to state the name of her husband or

deceased husband or of any other person

whose name she is forbldden by custom to

mentlon - -
14. On the foundation of the aforesaid provision, the
competent authority of the Central Government, in exercise of
the power conferred by sub-section{l) of section 8 of the
Census Act, had issued a Notification on 13.1.2000 which

relates to instructions meant for Census Officers. Clause 8 of

the said Notification being relevant is reproduced below:
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«g  Information relating to the head of the
household
(a) Name of the head of the household
(b) Male — 1/Female -2
(c) If SC(Scheduled Caste} or ST (Scheduled
Tribe) or Other?’ SC(Scheduled Caste)-
1/ST(Scheduled Tribe)-2/Other-3”
15. Af:tei_:"-::-' the said census was carfie'ci:::}fé‘)ut, another
Notification dated 25.2.2010 was issued. Clause 10 of the
said Notification reads fas_' follows
' «00. If Scheduled Caste/Scheduled Tribe /Others.
'1'6';:-.'After the Notiﬁcatic')n__iri__;l.the year 2010 was iss..\_:t'e'd, the
Office of the Registrar General and Census Commissioner
issued the Instruction M&I_lgiiéll?for Houselisting and Housing
Census. In Pare.igﬁlj‘.aPh. '1..1:2:;,_:-"thé-_;hiézt'orical background has

been stated. It is as follows:

“Historical background of Indian Census

1.2 The Indian Census has a rich tradition and
enjoys the reputation of being one of the best in the
world. The first Census in India was conducted in
the year 1872. This was conducted at different
points of time in different parts of the country. In
1881 a Census was taken for the entire country
simultaneously. Since then, Census has been
conducted every ten years, without a break. Thus,
the Census of India 2011 will be the fifteenth in this
unbroken series since 1872 and the seventh after
independence. It is through the missionary zeal and
dedication of Enumerators like you that the great
historical tradition of conducting the Census

e o s TN




17.

of condu(:::ting a census. We think it appropriate to reproduce

the same e THT

uninterruptedly has been maintained in spite of
several adversities like wars, epidemics, natural
calamities, political unrest, etc. Participation in the
Census by the people of India is indeed a true
reflection of the national spirit of unity in diversity.”

11

Thereafter, the Instruction Manual provides for objectives

1 3 India is a welfare State Since 1ndependence

"-Flve Year Plans, Annual Plans and various welfare

~schemes have been launched for the benefit of the

" common man. All these require information at the

© . grass root level. ThlS 1nformat10n is provided by, the

Census.

1.4 Have you ever wondered how the number of
seats in Parliamentary/Assembly Constituencies,
Panchayats and other local bodies are determined?
Similarly, how' the boundaries of such
constituencies are demarcated? Well the answer to
that is also the Census. These are just a few
examples. Census provides information on a large
number of areas. Thus; you are not merely
collecting information; you are actually a part of a
massive nation building activity.

1.5 The Housclisting and Housing Census has
immense utility as it will provide comprehensive
data on the conditions of human settlements,
housing deficit and consequently the housing
requirement to be taken care of in the formulation
of housing policies. This will also provide a wide
range of data on amenities and assets available to
the houscholds, information much needed by
various departments of the Union and State
Governments and  other non-Governmental
agencies for development and planning at the local

4
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level as well as the State level. This would also
provide the base for Population Enumeration.

1.6 Population Enumeration provides valuable
information about the land and its people at a given
point of time. It provides trends in the population
and its varlous ‘characteristics,  which are an
essential input for planning. T he Census data are
frequently required to develop sound policies and
programmes aimed at fostering the welfare of the
country and its people. This data source has
 become indispensable for effective and . efficient
‘public administration besides serving the needs of
~scholars, businessmen, industrialists, plan_ners
_and electoral author1t1es -etc. Therefore, Census
"has become a regular feature in progressive
_ . counties, whatever be their size and political set up.
- It is conducted at. regular intervals for fulﬁllmg
well-defined objectives. . One of the essential
features of Population ‘Enumeration is that each
person is enumerated and her/his individual
part1culars are collected at a well defined point of

time.”
18. From the aforesaid, it'i:s. .gra'p'hically vivid that at no
Notification to have .a census conducted on the caste
basis. What is reflectible is that there is census of
Scheduled Castes and Scheduled Tribes, but census is
not done in respect ofr =other' castes or on caste basis.
That apart, the instructions elaborately spell out the
necessity and the purpose. Itis reflectible of the concern

pertaining to assimilation of certain datas that would

12




help in nation-building, trends of population, availability
of requisite inputs for planning and fostering the welfare
of the country. Be it noted, the Notifications dated

13.01.2000 and 25.02.2010 enumerate collection of
many an -irifOfﬁlation including household:humber total

: number of persons normally re81d1ng in the household

(persons males, females) . name of the head of the

dr.1.nk1ng water, avaﬂablhty of drinking water source,
main source of lighting, :l_atrlne::wnhm the premises, type
of latrine facility,__fiﬁf:aste;'.:“:rafer __ou'tle_t, bathing facility,
kitchen, fuel useel for cookmg, Radio/Transistor,
Television, Computer/ Laptop, | Telephone / Moblle phone,
Bicycle, Seooter/Motor Cycle/ Moped Car/Jeep/Van
and availing banking services, etc. Thus, the Central
Government has framed a policy and the policy, as is
demonstrable, covers many an arena keeping in view
certain goals and objectives.

19. As we evince from the sequence of events, the High

Court in the earlier judgment had issued the direction

13
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relating to carrying of census in a particular manner by
adding certain facets though the lis was absolutely
different. The appellant, the real aggrieved party, was
not arrayed as a party;respondent . The issue was
squarely ralsed in the subsequent wr1t“pet1t10n where the
Census Corﬁrmssmner was a party and the earher order
was repeated There can be no shadow of doubt that

earher order is not bmdmg on the appellant as he Was

not a party to the sald lls T his view of ours gets
fruct1ﬁed by the dec1s1on in H C Kulwant Singh and
others V. H.C. Daya R-dm.- and others® wherein this
Court, aiter referrmg to the Judgments in Khetrabasi
Biswal V. Ajaya Kumar Baral & Ors.®, Udit Narain

Singh Malpaharia V. Board of Revenue®, Prabodh

Verma & Ors. Vs. State 'of U.P. & Ors.” and Tridip
Kumar Dingal & Ors. V. State of W.B. & Ors.? has
ruled thus:.

“os if a person who is likely to suffer from the

order of the court 'and has not been impleaded
as a party has a right to ignore the said order as

4 JT 2014 (8) SC 305
5(2004) | SCC 317
6 AIR 1963 SC 786
7 (1984} 4 SCC 251
£ (2009) 1 SCC 768
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it has been passed in violation of the principles
of natural justice.”

20. The earlier decision bemg not a binding precedent,

Judgment has reaﬂy compelled the appellant to questlon

- the defen31b111ty of the same.

21.___'T.he centripodal '3q1,1estien- that emana.t'e';s:’. for
coﬁmdera‘mon is Whether the ngh Court could. have
1séiied such a mandamue commandmg the appellant to
carry out a census in e'par.t1cular manner. The High
Court has tried to inject 't}:}e::::concept of social justice to
fructify its directicj).fi..:_. It 1s e_vi_néible that the said
direction has been 1ssuedw1thout eny deliberation and
being oblivious of the principle that the courts on very
rare occasion, in e.XerCi':se of p'é)wéré of judicial review,
would interfere with a policy decision. Interference with
the policy decision and issue of a mandamus to frame a
policy in a particular manner are absolutely different.
The Act has conferred power on the Central Government

to issue Notification regarding the manner in which the

census has to be carried out and the Central

15
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Government has issued Notifications, and the competent
authority has issued directions. It is not within the

domain of the Court to legislate. The courts do interpret

the law and in sueh 1ntefpretat1on certain creative
process is.ihveilved T he courts have the Jur1sd1et10n to
declare the law as unconstltutmnal. That toe', Wh.er_e it is
ealled for The court may also ﬁll up the gaps 1nmce_r_t_a1n

spheres applying the doctrlne of constltutmnal s11ence_ or

abeyanee But, the courts are not to plunge into pohcy

makmg by adding somethmg to the policy by way of
issuing a writ of mandamus There the judicial restraint
is called for remembermg what we have stated in the
beginning. The courts are requlred to understand the
policy decisions framed by .th‘e _E_xec_ut.ive. If a policy
decision or a Netiﬁcatioh 1sarb1trary, Eit may invite the
frown of Article 14 of the Constitution. But when the
Notification was not under assail and the same is In

consonance with the Act, it is really unfathomable how
!

the High Court could issue directions as to the manner
in which a census would be carried out by adding certain

aspects. Itis, in fact, issuance of a direction for framing
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a policy in a specific manner. In this context, we may
refer to a three-Judge Bench decision in Suresh Seth V.
Commr., Indore Municipal Forporationg wherein a
prayer was maigle beforethls Court to i'ssue directions for
appropriate-; " :'érﬁéndfﬁent in thé M. P - Municipal
Corporatlon Act 1956 so that a person may be debarred

from‘*'s.lmultaneously holdmg -two elected offices, nainely,

a Mayor of a Mun101pal Corporatlon Repelling the. sald
Submlssmn the Court held

“In our opinion, this ié"a matter of policy for the
no direction in this regard can be issued by the
Court. That apatt this Court cannot issue any
direction to the legislature to make any
particular kind of enactment. Under out
constitutional scheme Parliament and
Legislative Assemblies eXercise sovereign power
to enact laws and no outside power or authority
can issue a direction to enact a particular piece
of legislation. In Supreme Court Employees’
Welfare Assn. v. Union of India’® (SCC para 51)
it has been held that no court can direct a
legislature to enact a particular law. Similarly,
when an executive authority exercises a
legislative power by way of a subordinate
legislation pursuant to the delegated authority
of a legislature, such executive authority
cannot be asked to enact a law which it has
been empowered to do under the delegated

17

?(2005) 13 SCC 287
1(1989) 4 SCC 187
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legislative authority. This view has been
reiterated in state of J & K v A.R. Zakki'!. In
A.K. Roy v. Union of India™ it was held that no
mandamus can be issued to enforce an Act
which has been passed by the legislature.”

22. At this jun_cture“, Wé__rriay_reféf-fo certain authorities

about th:e__'j'p_éfiﬁ(jation in interference w1th f_r the policy

frame_d...by:;t:hé Government. It needs no speciéi::érhphasis
to state that interferepi':_-é | w1ththe policy, thouh is
p_é:iffriissible in law, yetthepohcy has to be scrutmlzed
W:i’_th_'_.ample circumspecti:_.c.)fﬂ;f-_‘-::I_En ._N.D. Jayal and Aan
Umon of India & Ors.lé-;- theCourt has observed thatm
the matters of policy, When the Government takes a
decision bearing 1n .mind'.-"é:;.'é.veral '_:_'_aspects, the Court
should not interfere Wiﬁ’i 'tﬁe .sam.e.'

23. In Narmada Bachao Andolan V. Union of India',

it has been held thus:

«1+ is now well settled that the courts, in
the exercise of their jurisdiction, will not
transgress into the field of policy decision.
Whether to have an infrastructural project or
not and what is the type of project to be
undertaken and how it has to be executed, are
part of policy-making process and the courts are
ill-equipped to adjudicate on a policy decision so
undertaken. The court, no doubt, has a duty to

11 1992 Supp (1) SCC 548 ™
™ (1982) 1 SCC 271

1 (2004) 9 SCC 362

14 (2000) 10 SCC 664
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see that in the undertaking of a decision, no law
is violated and people’s fundamental rights are
not transgressed upon except to the extent
permissible under the Constitution.”

H

24. In this context;,_ it is fr-ui'tful t'o.fefer to the authority

relatwe merits of the dlfferent political theorles' B
__or economic policies... This Court has the power .
. . to strike down a law on the ground of want of
. rauthority, but the -Court will not sit in appeal
- over the policy of Parhament in enacting a law”.

25. In Premium Gramt’és V. State of Tamil Nadu'®,
while dealing with the power of the courts in interfering
with the policy dec131on the Court has ruled that it is not

the domain of the court to embark upon unchartered

ocean of public policy in an exercise to consider as to

whether a particular public policy is wise or a better

public policy could be evolved. Such exercise must be left
to the discretion of the executive and legislative
authorities as the case may be. The court is called upon

to consider the validity of a public policy only when a

5 (1970) 1 SCC 248
% (1994) 2 SCC 691
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challenge is made that such policy decision infringes
fundamental rights guaranteed by the Constitution of
India or any other statutory right.

26. In M.P. Qil Extractwn andAan State of M.P.

& Ors."”, a tWo:"QJUdge Bench opined. that: 4_

RS The executive authority of the State
must be held to be within its competence to .

° frame a policy for _the administration of the .
_‘State. Unless the policy framed is absolutely
. capricious and, nbt__'_-b.eirig informed by any ..
reason whatsoever, can be clearly held to be .
arbitrary and founded on mere ipse dixit of the
executive functionaries thereby offending Article
14 of the Constitution or such policy offends
other constitutional: provisions oOr COIES into
conflict with any statutory provision, the Court
cannot and should not outstep. its limit and
tinker with the policy decision of the executive
functionary of the State.” -

27. In State of M.P. V. Narmada Bachao Andolan &
Anr.'®, after referring to the State of Punjab V. Ram
Lubhaya Bagga®, the Court ruled thus:

“The Court cannot strike down a policy decision
taken by the Government merely because it feels
that another decision would have been fairer or
more scientific or logical or wiser. The wisdom
and advisability of the policies are ordinarily not
amenable to judicial review unless. the policies .
are contrary to statutory or constitutional

1 (1997) 7 SCC 592
® (2011) 7 SCC 639
19 (1998) 4 SCC 117
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provisions or arbitrary or irrational or an abuse
of power. (See Ram Singh Vijay Pal Singh v.
State of U.P?°, Villianur Iyarkkai Padukappu
Maiyam v. Union of India®' and State of Kerala v.
Peoples Union for Civil Liberties®.)”

28. From the._aforé:said ptronouncement of law, it is clear

the policy framed is -:ab$_01}1tely capricious or not
informed by reasons or totally 'érbitrary and founded ipse
dixit offending the b_asic'.r.eq_tili_fement: of Article 14 of the
can be opinions and opinions but the Court is not
expected to sit as an appellét_e 'authoi_"!ity on an opinion.

29. As has been stated earlier, the Central Government
had issued a Notification prescribing the series of
informations to be collected during the census. It covers
many areas. It includes information relating to
Scheduled Castes and Scheduled Tribes and does not

refer to any other caste. In such a situation, it is

21
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extremely difficult to visualize that the High Court, on
the first occasion, without having a lis before it in that
regard, could even have thought of issuing a command to
the Census Department to take all such measures
towards condnetingthe caste-wise census 1n the country
SO that.the social justice in its true sense, mwhlc.h is the
need of the hour, could be achleved This, 1rrefrdgab1y,
is agamst the power conferred on the court. The H1gh
Court had not only travelled beyond the lis in the- ﬁrst
round of litigation, but had really yielded to some k1nd of
emotional perspective, p0351b1y paving the adventurous

path to innovate.. It is legally 1rnpernnss1b1e On the

second occasion, where the controversy squarely arose,
the High Court did not confine to the restrictions put on
the jurisdiction and 'further | thhoUt any kind of
deliberation, repeated the earlier direction. The order is
exceptionally cryptical. That apart, it is legally wholly
unsustainable. The Hi{gh Court, to sey the least, had no
justification to pave such a path and we have no

hesitation in treating the said path as a colossal

22
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transgression of power of judicial review, and that makes
the order sensitively susceptible.

30. Consequently, the appeal is allowed, the judgments

and orders dated 24 10 2008 and 12 5 2010 passed in

W.P.(C) No 25785/2005 and WP(C) No' 10090/2010

respectlvely are set aside. There shall be no order as to

coS_t‘éi?é:e.; ” G

........................................ J.
(ROHINTON FALI NARIMAN)

e, J.
(UDAY UMESH LALIT)
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